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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST 

CLASSSONITPUR::TEZPUR 

 

G. R. Case No. 1678 of 2009 

Under section 457/380/34 of I.P.C 

(Arising out of Rangapara PS Case No. 168 of 2009) 

 

    State of Assam 
     –Vs–  

1. Sri Bipul Doley 

2. Md. Abdul Rahim 

3. Sri Raju Bania 

 

    ...Accused Persons  
 

Present:  

Smt. Neha Saikia,  

Judicial Magistrate First Class, Sonitpur, Tezpur 

 

Evidence recorded on: 06.10.2015, 18.04.2016 & 06.01.2017 

Charge Framed on: 26.06.2014 

    
Argument heard on: 28.12.2017 & 11.01.2018 

Judgment delivered on: 20.01.2018 

 

For the State: Sri N.K. Mishra, Addl. Public Prosecutor 

For the accused: Smt. D. Sinha & Anr, Ld. Advocates 

 

JUDGMENT 

1. BRIEF FACTS OF THE CASE: The case of the prosecution in nutshell is that 

the informant Sri Rajib Sarkar resident of village Kumarigaon (Balipara) under 

Rangapara PS lodged an ejahar dated 11.09.2009 before the O/C, Chariduar PS 

stating, inter-alia that on 11.09.2009 at about 2 AM in the morning some unknown 
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miscreants had committed theft in his shop by breaking the lockand took away 20 

Nos. of Cylinder, 2 Nos. of Gas Light, 2 Nos. Gas Stove, 10 Nos. of Gas Pipe Line and 

a cash amount of Rs. 5000/-. He further stated that the said miscreants came with a 

Tata Mobile vehicle bearing Regd. No. AS-12/E-1348 to commit the crime. Hence, he 

lodged the ejahar.  

 

2. On receipt of the ejahar, the O/C Chariduar PS received and registered a 

case vide Chariduar PS Case No. 168/2009 u/s 457/380of IPC and entrusted ASI P.K. 

Das has taken up the preliminary step and SI Anir Moran to complete the 

investigationof this case.  

 

3. The case was being investigated into and after completion of investigation, 

Police submitted charge sheet against the accused persons namely, Sri Bipul Doley, 

Md. Abdul Rahim and Sri Raju Bonia u/s 457/380/34 of IPC and when the case came 

up for trial, summons was issued against the accused persons. 

 

4. On appearance of the aforesaid accused persons, copy of the relevant 

documents were furnished to them and after hearing both the parties the formal 

charge was framed u/s 457/380/34of IPC and it was read over and explained to the 

accused persons to which they pleaded not guilty and claimed to be tried.Thereafter, 

summons was issued to the PWs. 

 

5. POINTS FOR DETERMINATION: Upon the case set up by the prosecution, 

I have framed the following points for determination in this case in order to arrive at 

a definite finding as regards the matter in dispute: 

 

(i.) Whether the accused persons on11.09.2009 at around 2 AM had 

committed lurking house trespass near the shop of Sri Rajib 

Sarkar with the intention of committing theft and thereby 

committed offence punishable under section 457 of IPC, as 

alleged? 

 



 

3 | P a g e  
 

(ii.) Whether the accused persons on the same date, time and place 

had committed theft from the shop of Sri Rajib Sarkar and 

thereby committed offence under section 380 IPC, as alleged? 

 

6. The prosecution side in order to prove the case against the accused persons 

adduced evidence as many as four witnesses.After closer of the prosecution 

evidence statement of defence of the accused personswere recorded u/s 313 CrPC. 

The plea of defence is of total denial. The defence side chose not to adduce any 

evidence in support of their case.  

 
ARGUMENTS 

7. I have heard both the parties. I have heard the learned counsel for the 

accused persons who submitted that there is no material against the accused 

persons; as such the accused persons needs to be acquitted. On the other hand Ld. 

Asst. Public Prosecution has well proved the case beyond all shadow of doubt, as 

such, accused persons are required to be convicted under the charged sections of 

law. 

DISCUSSIONS AND REASONS THEREOF 

8. PW 1, Sri Gopal Sarkarstated in his evidence-in-chief that he does know 

the accused persons standing in the dock but he knows the informant of this 

case.He stated that about 5/6 years ago while he was at Balipara he saw a Tata 

Motor containing cylinders. On the date of the alleged incident at about 1:30-2 AM in 

the morning and as he has already got the information about the theft committed in 

the shop of the informant Sri Rajib Sarkar, he chased the vehicle up to Haleswar 

Mandir and later the said vehicle moves towards Binduguri.  

 

9. In his cross examination, he stated that he does not recognise the 

accused persons involved in the case. He further stated that he could not say the 

vehicle number of the aforesaid vehicle. Right now although he had given the 

vehicle number to the police immediately after the incident. He did not remember 

whether he had given any statement to the police. He also stated that he did not 

remember whether the statement that he was deposing in the court was also given 
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by him to the police immediately after the incident. He denied the suggestion that he 

had not stated beforethe police that the vehicle involved in the incident went 

towards Haleswar Mandir side. Moreover, he stated that he does not remember the 

exact date of the incident. He denied the suggestion that he had deposed falsely in 

the court.  

 

10. PW 2, Sri Rubul Das stated in his evidence-in-chief that he does not know 

the informant as well as the accused persons of this case. He also stated that the 

incident took place about 5 years back and on the date of alleged incident, while he 

was at Balipara he got the information that theft had committed in a shop at 

Namarigaon and the stolen goods were taken away by one Tata Mobile vehicle 

thereby with the help of two of his police friends, he chased the said vehicle and 

noted the number of the said vehicle bearing Regd. No AS-12/E-1384. Till Haleswar 

Mandir they chased the said vehicle which later could be traced.   

 

11. In his cross examination, PW 2 stated that he does not know the accused 

persons. He stated that he is a driver. He further stated that the person who had 

informed him about the incident did not lodge the FIR. He also stated that while 

trying to overtake the vehicle carrying the stolen goods near Sonabil he noted down 

the vehicle number. He admitted that he had not stated about the incident before 

the police nor did his statement was recorded by the police earlier.    

 

12. PW 3, Smt. CharuBania stated in her evidence-in-chief that she does not 

know the informant of this case. She stated that accused Raju Bania is her son but 

the other accused persons are not known to her. She also stated that about 5 years 

back at about 3 AM in the morning police visited her house and search her son and 

took him away from her house. Later, she came to know that in connection with to 

some cylinder business some incident happened and thereby he was taken away by 

the police. Though, she informed that her son is not related to any matter of such 

kind.  
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13. In her cross examination,PW 3 stated that she does not know what was 

written in Ext. 1, she has put her signature in a blank sheet. She stated that her son 

is not involved in any kind of cylinder business. She further stated that police did not 

seize anything from her house.  

 

14. PW 4, Sri Padma Kt. Daswho is the investigation officer of this case 

appeared before this court after receiving summons had stated that on 11.09.2009 

while he was posted in Chariduar OP, on that day he has received a written ejahar 

from one Rajib Sarkar. On receipt of the ejahar the I/C, Chariduar OP after 

maintaining GDE No. 200 dated 11.09.2009 send the ejahar for registration before 

the O/C, Rangapara PS and simultaneously entrusted him with the investigation of 

the case. He stated that on the said date, he visited the place of occurrence, 

recorded the statement of witnesses and prepared the sketch map of the place of 

occurrence. He also stated that on 12.09.2009 the said case was Registered vide 

Rangapara PS Case No. 168/09, u/s 457/380 IPC. Moreover, on 25.09.2009 he 

seized the vehicle bearing Regd. No. AS-12/E-1384 (207 Tata Mobile) along with the 

pollution certificate, RC and Fitness Certificate. Moreover he stated that on 26.09.09 

he seized two LPG cylinders along with one gas stove andon 25.09.09 he also seized 

16 Nos of LPG Gas Cylinders. Further on 26.09.09,he arrested the accused persons 

and forwarded them to the court. Thereafter, he then handed over the case diary to 

SI, Anil Borah who then submitted the charge sheet against the accused persons, 

namely, Bipul Doley, Abdul Rahim and Raju Baniya u/s 457/380 IPC. The 

prosecution side exhibited the FIR as Ext 2, seizure list Ext 3 wherein he put his 

signature as Ext 3 (1) and Ext 4 is the another seizure list wherein he put his 

signature as Ext 4 (1).The prosecution side also exhibited the seizure list as Ext 5 

wherein he put his signature as Ext 5 (1). Exhibit 1 is the seizure list and Exhibit 1 

(2) is his signature and Exhibit 6 is the charge sheet. 

 

15. In his cross examination, the I/O stated that the Tata Mobile vehicle 

which he seized vide Exhibit 4 belongs to one Bhadreswar Saikia. However, hehas 

not recorded the statement of Bhadreswar Saikia in connection with this case. He 
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stated that he has seized the Tata Mobile vehicle after 14 days of the alleged 

incident. He further stated that there is no description of the LPG cylinders in Exhibit 

2. Further he stated that he has enquired as to whether the premise belongs to Raju 

Baniya where he has seized LPG cylinder. He stated that he has not recorded the 

leading statement of the accused Abdul Rahim and Bipul Doley who have led him to 

the house of Raju Baniya. He also stated that he has not mentioned about the 

inhabitants of the house of the accused Raju Baniya. He stated that he has not 

taken the signatures of the accused persons and the other witnesses while seizing 

the LPG cylinders. He stated that he has not submitted the zimmanama along with 

the charge sheet. He has not mentioned in Exhibit 6 about any details of 

zimmanama. He has not seen the seized cylinders and the Tata Mobile vehicle in the 

Court. He stated that he has not enquired about the matter as to who had driven 

the Tata Mobile vehicle in Exhibit 4. He denied the suggestion that the accused 

persons Bipul Doley and Abdul Rahim had not led him the house of accused Raju 

Baniya. He further denied the suggestion that the seized cylinder belonged to the 

mother of the accused Raju Baniya and that he has not properly investigated the 

case against the accused persons as per law.  

 

16. Upon perusal of the case records, it is found that none of the PWs identified 

the accused persons to have committed the alleged offence u/s 357/380/34 of IPC. 

PW 1 and PW 2 does not know who are the main culprits in this case and moreover 

PW 4 the I/O of the case opined that the Tata Mobile vehicle which he seized vide as 

Exhibit 4 belongs to one Bhadreswar Saikia. However, hehas not recorded the 

statement of Bhadreswar Saikia in connection with this case. He stated that he has 

seized the Tata Mobile vehicle after 14 days of the alleged incident. He further 

stated that there is no description of the LPG cylinders in Exhibit 2. Further he stated 

that he has enquired as to whether the premise belongs to Raju Baniya where he 

has seized LPG cylinder. He stated that he has not recorded the leading statement of 

the accused Abdul Rahim and Bipul Doley who have led him to the house of Raju 

Baniya. He also stated that he has not mentioned about the inhabitants of the house 

of the accused Raju Baniya. He stated that he has not taken the signatures of the 
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accused persons and the other witnesses while seizing the LPG cylinders. He stated 

that he has not submitted the zimmanama along with the charge sheet. He has not 

mentioned in Exhibit 6 about any details of zimmanama. He has not seen the seized 

cylinders and the Tata Mobile vehicle in the Court. 

 

17. It is evident form the statement of the I/O that he failed to make proper 

investigation in connection to this case and also failed to prove the guilt of the 

aforesaid accused persons beyond all reasonable doubt. This is a great lacunae on 

the part of the prosecution side that failed to bring home the charges levelled 

against the said accused persons.No any incriminating materials against the said 

accused persons are found in the evidence deposed by the PWs. The PWs though 

had stated that they saw a vehicle carrying cylinders in it at night but they have not 

seen any of the said accused persons in the vehicle. Even in the ejahar the 

Informant did not mention the names of the accused persons, instead stated that 

some miscreants committed theft in his shop by breaking the lockand took away 20 

Nos. of Cylinder, 2 Nos. of Gas Light, 2 Nos. Gas Stove, 10 Nos. of Gas Pipe Line and 

a cash amount of Rs. 5000/-. None of the PWs stated anything regarding the 

involvement of the said accused persons in the theft. Nobody had seen the accused 

entering into the shop of the informant nor committing the theft.PW 1 and PW 2 

though had mentioned that they saw a vehicle carrying cylinders but that alone will 

not suffice to attract the alleged sections against the accused. The evidence ofPW 3, 

Smt. CharuBaniais totally irrelevant here in this case. Being the mother of one of the 

accused Raju Bania stated that she does not have any knowledge about the theft 

and she had put her signature in a blank sheet of paper as asked by the police. She 

even does not know whether her son is involved in the said case.  

 

18. Hence, prosecution failed to prove that the accused persons namely, Sri Bipul 

Doley, Md. Abdul Rahim and Sri Raju Bania committed lurking house trespass at 

night in the shop of the informant and committed theft of LPG cylinders and other 

materials as alleged. 
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ORDER 

19. Considering the discussions made above, it can be safely presumed that 

the prosecution has failed to bring home the guilt of the accused persons, namely, 

Sri Bipul Doley, Md. Abdul Rahim and Sri Raju Bonia u/s 457/380/34 of 

IPC beyond all reasonable doubt. Hence, benefit of doubt goes to the accused 

persons and they are ACQUITTED of the said charges and set at liberty forthwith. 

 

20. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 

 

21. Judgment is prepared in separate sheets, delivered in open court in 

presence of both the parties.  

Given under my Hand and Seal of this Court on this the 20thday of 

January, 2018 

 

(Smt. Neha Saikia) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 

 

Dictated and corrected by me:- 

 

      (Smt. Neha Saikia) 

Judicial Magistrate First Class,  

        Sonitpur: Tezpur 

 

Dictation taken and transcribed by me: 

 (JanmoniDeka) 

       -Steno-  
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1 : Sri Gopal Saikia 

PW 2 : Sri Rubul Das 

PW 3 :  Smt. Charu Bania 

PW 4 : Sri Padma Kt. Das 

 

2. Witnesses for Defence : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits:  

Ext 1  : Seizure List 

Ext 2  : FIR 

Ext 3, 4 & 5 : Seizure Lists 

Ext 6  : Charge Sheet 

  

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 

 


